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Introduction /\THEDUBTURSEUMPAN?

* Problems: What kind of a crisis is this?
* Frequency
« Severity
» Cost: the real numbers

* Patient safety, the Harvard Medical Practice
Study and the Institute of Medicine

 Randomness
Fallacy of the bad doctor

 Claims profile in neurosurgery

 Tort reform: Is this really a solution?

* Theory and practice
 The importance of caps
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Meaning

* On any given day, there are more than
125,000 malpractice suits in progress
against America’s doctors.




Specialty Relativity
Nationwide
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Neurosurgery

Obstetrics & Gynecology

Plastic Surgery
(With Breast Implants)

General Surgery

Orthopedic Surgery

Family/General Practice
(Minor Surgery/No Obstetrics)

Internal Medicine

Anesthesiology

Pathology
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Severity: National Medians  #\#evocrorscoweany

: National Jury Award and Settlement Medians
(000°s) for Medical Malpractice Cases
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Average Jury Award in
Medical Malpractice Cases
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$ Millions
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Trends in Million Dollar
Verdicts - Medical Malpractice
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The Most Expensive Claims ~ #\recrosscouraw

 Texas: $268,000,000
« Many states: $100,000,000

 Philadelphia: Jury verdicts exceed the
entire state of CA over past 3 years.

* Verdicts drive settlement value.




Medical Malpractice:
Tort Cost Growth is Skyrocketing
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$ Billions
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Harvard, IOM, and Patient
Safety
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Institute of Medicine Study

* 44,000 to 98,000 deaths annually due to
malpractice

» Goal: 50% reduction over 5 years
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NYS 1984

More than half of cases met screening
criteria

Concordance rate of medical reviewers on
existence of an adverse event:

Failed to replicate their own data

318 records, different events, similar rates

* [t doesn’t matter whether we convict the quilty
or the innocent, as lonqg as the rate of
incarceration matches the crime rate.




Harvard Study: N
Observations

More than half of cases met screening
criteria

Physician reviewers were not specialists
Did not distinguish between major and minor

events

Did not distinguish events under physician
control

Based exclusively on in-patient population

40-fold variation among hospitals
« Academic hospitals had the highest adverse event rate

10-fold variation among specialties




Harvard Study: The Actual A jcoocrorscouems
Claims

51 claims
8 involved “negligent adverse event’

26 involved no medical injury at all

/.6 times as many negligent adverse
events as malpractice claims.

Likelihood of a negligent adverse event
resulting in litigation 1 in 65 (1.53%)
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« Extrapolation: 180 inadequately
classified deaths became 98,000

Americans dying every year due to
malpractice.




Harvard, IOM, and Malpractice A sHeDocroRscoupaNy
Litigation: Final Conclusion

* Harvard Medical Practice Study (1996):
No correlation whatever between

the presence or absence of
medical negligence and outcome
of malpractice litigation
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Fallacy of the Bad Doctor

» 2% of the doctors cause 50% of the losses.
« Mirror image of causation
« Harvard: Degree of injury, not medical negligence,
predicts outcome.
* Fewer than 1% of physicians have 2 paid
claims over a 10-year period of time.

* Only one in five doctors with a single paid claim
gets a second within 10 years.
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Neurosurgical Claims
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Specialty Comparison

Highest Average Payment
e 1989 — 1991 e 1999 — 2001

Pediatrics Neurosurgery
Ob/Gyn Neurology
Neurology Ob/Gyn
Anesthesiology Pediatrics
Neurosurgery Otolaryngology

PIAA Claim Trend Analysis 2001
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Specialties with Highest
Percentage Cases >$1 Million

e 1989 — 1991 e 1999 — 2001

Neurology Neurology
Anesthesiology Neurosurgery

Ob/Gyn Ob/Gyn
Pediatrics Pediatrics

Emergency Med Anesthesiology

PIAA Claim Trend Analysis 2001
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_ o
Post-Op Issues 69.8% Delayed

\ Diagnosis 10.8%

/
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\ Unknown 10.8%
— | Never Saw Patient 4.3%

??f,g Reaction Death Due to Underlying

Condition 3.2%




Claims Based on Post-Op
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Issues

Poor Results 55.4% Paralysis 12.3%

|
\ Death 12.3%

N

Infection 10.8%

/ h
. A 1 59 ‘ Wrong Level 4.6%
eep Apnea 1.5%

Drug Reaction 3.1%




Percent of Brain Injury
Verdicts $1 Million or More

1993 - 2001

Severe Mental Deficiency

/\THEDDBTDRSCDMPANY

Moderate Injuries

Permanent/Semi-Comatose 56
Seizure Disorder 45%
Mild Injuries 25%

Overall

0% 20% 40% 60% 80% 100%
Medical Economics 12/19/03
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Median Award for Severe
Mental Deficiency
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MEDICAL MALPRACTICE RATE COMPARISON
SPECIALTY: NEUROSURGERY

Mature Claims Made 1M/3M Limits of Liability (No Deductible)
275.000 - (Information gathered from state insurance departments)
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Tort Reform
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» Sustainable insurance system providing full
indemnification of actual loss.

* More money for injured patients.
* Faster settlements.

* Preserves access to medical care without
Impeding access to courts for truly injured
patients.

« Society does not incur double costs.

* Assures money Is available at the time it is
needed.
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- California’s Litigation Fairness (U.S.
Chamber 2003): among the 50

states.

* Bottom 5 In:
* Jury predictability
* Punitive damages
 Class action lawsuits
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« 1. Mandates a $250,000 cap on
noneconomic damages ONLY.

2. Allows introduction into evidence of
collateral sources of payment.

3. Allows periodic payments of future
damages.

4. Provides for a sliding scale limit on
attorneys’ contingency fees.




MICRA Helps Reduce California
Medical Liability Premium Rates by 40%

/\THEDDBTDRSCDMP&NY

The Doctors’ Company
1976-2001

Average Premium 1976* Average Premium 2001

* $7,614 average premium adjusted to 2001 dollars on the Annual Urban CPI Index for a
$1 Million/ $3 Million Claims-Made Policy Premium




Savings from MICRA Reforms A\ THEDOCTORSCOMPANY

$ Billions California vs. U.S. Premiums 1976 -2000
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MICRA: Median Med Mal Jury A cncrorscoueany
Awards 1996-2002
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MICRA Reduces Average Time
to Settlement
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339, 2.4 years
Longer

1.8 years

California States with No
Noneconomic Caps

*Indemnity payments only
The Doctors’ Company, 1997-2001




Injured Patients Benefit
Directly
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Average Medical Liability Claim in CA vs.
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Average Claim Adjusted for Inflation 1976-2001
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MICRA Does Not Limit A\ THEDDCTORSCOMPANY
Access to Courts
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California vs. Florida A\ THEDOGTORS COMPANY
Average Rate by Specialty (2002)

Florida California
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Stanford Study: The Cost of
Defensive Medicine
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Billions

$60 - Savings

e States with effective tort $50 -

reform lower health care $40 -
costs 5-9%.

e Savings nationally would
be $5O billion. $20 -

e HHS estimates savings as
high as $770 billion. $10 -

$0 -
5-9% Lower Health Care Costs

$30 -
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* CA: 27-year experience (1975-2003)
» Congressional Budget Office (2002)

* HHS (2002, 2003)

* American Academy of Actuaries

» Standard and Poor’s (2003)
 Milliman Report (2003)

» Medical Liability Monitor (2002, 2003)
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* Florida Governor’'s Select Task Force

* “The primary cause of increased medical

malpractice premiums has been the substantial
Increase in loss payments...”

« $250,000 cap

« “...will bring relief to this current crisis”

« “Without the inclusion of a cap on potential awards of non-
economic damages in a legislative package, no legislative
reform plan can be successful in achieving the goal of
controlling increases in healthcare costs, and thereby
promoting improved access to healthcare”
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“...there is no other alternative remedy that will
iImmediately alleviate Florida’s crisis...”

“...a cap of $250,000 per incident will lead to
significantly lower malpractice premiums.”

“If society wishes to have unlimited judgments, then
iInsurance companies will be required to charge
unlimited premiums. Unlimited medical malpractice
premiums mean unlimited increases in the cost of
healthcare. Unlimited increases in the cost of
healthcare mean decreased access to healthcare.
Limitations of access inevitably affect the most
vulnerable members of our society.”
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* Frequency is stable at extremely high levels.
 Severity is rising to unprecedented levels.

* Neurosurgery is the most heavily impacted
specialty.
- Effective tort reforms are effective and a non-

economic damages cap of $250,000 is the
cornerstone of effective tort reform.

 This is a state crisis primarily because some
states have effective legal reforms and some do
not.

* |neffective reforms are worse than none.




